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. Introduction

Cooperatives benefit from regulations that acknowledge their specificities and ensure a
level playing field with other types of business organisations. This research falls within
the scope of the knowledge-building activities undertaken within the partnership for
international development signed in 2016 between the European Commission and the
International Cooperative Alliance (ICA), which aims to strengthen the cooperative
movement and its capacity to promote international development worldwide. It
demonstrates that the absence of a supportive legal framework for cooperatives, or the
presence of a weak or inadequate legal framework, can negatively impact cooperatives
and their evolution. In contrast, the existence of supportive regulations can foster
cooperatives’ creation and strengthening, acting as a driver of sustainable development.
For this reason, further knowledge and evaluation of cooperative legislation will become
a tool for ICA members, cooperators worldwide, and other key stakeholders such as
policymakers and cooperative legal scholars. With greater knowledge and access to a
global, country-based legal framework analysis, ICA members can advance their
advocacy and recommendations on the creation or improvement of legal frameworks,
document the implementation of cooperative legislation and policies, and monitor their
evolution.

The main objectives of the legal framework analysis are to:

- provide general knowledge of the national cooperative legislation and of its main
characteristics and contents, with particular regard to those aspects of regulation
regarding the identity of cooperatives and its distinction from other types of
business organisations, notably the for-profit shareholder corporation.

- to evaluate whether the national legislation in place supports or hampers the
development of cooperatives, and is therefore “cooperative friendly” or not, and
the degree to which it may be considered so, also in comparison to the legislation
in force in other countries of the ICA region (or at the supranational level).

- to provide recommendations for eventual renewal of the legal frameworks in
place in order to understand what changes in the current legislation would be
necessary to improve its degree of “cooperative friendliness”, which is to say, to
make the legislation more favourable to cooperatives, also in consideration of
their specific identity.

This report strives to maintain a balance between a broad and up-to-date picture of the
legal landscape on cooperatives in Greece, whilst also analysing the main elements of
specific cooperative laws. Apart from describing the Greek cooperative legislation in
force, the report also introduces recommendations to improve the legislation and ends
with a number of final conclusions.
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This report was written by Adj. Lecturer Ifigeneia Douvitsa of the Hellenic Open
University, member of the ICA Cooperative Law Committee and the regional
representative for Europe. Further input was provided by staff from Cooperatives Europe
and the International Cooperative Alliance, and the report incorporates additional input
from the ICA member organisation in Greece, the KAPA Network, who support and
promote cooperative enterprises in Greece, with a focus on cooperative education,
promotion and international collaboration.

II. National cooperative law: Greece
I. General Context

In Greece, specific regulations on cooperatives may be found: A) in the national
constitution of the country, B) in the ordinary laws.

A. Specifically, article 12.4 of the National Constitution (“NC” hereafter) stipulates that
“agricultural and urban cooperatives! of all types shall be self-governed according to the
provisions of the law and of their statutes; they shall be under the protection and
supervision of the State which is obliged to provide for their development?”. Based on
the above provision, the legislator is obliged to enact and apply laws that maintain a
balance between the state protection and supervision of cooperatives on one hand - and
the self-governance of cooperatives on the other hand®. However, preserving such a
balance has proven to be a challenging task for the legislator, given the degree of state
involvement in cooperatives’ internal governance mechanisms, demonstrated through
the number* and content® of the enacted laws. Furthermore, dividing cooperatives into
agricultural and urban cooperatives offered a base justification for the fragmentation of
the cooperative legal framework. Specifically, the first special cooperative law on
farmers’ cooperatives (L. 921/1979) justified its enactment in its preamble- among other
reasons- on the abovementioned division offered by article 12.4 NC; hence creating a
precedent of enacting special laws on agricultural cooperatives, ever since.

Furthermore, the article 12.5 NC prescribes for the establishment of mandatory
cooperatives («avaykaoTikoi guveTaipiouoi») for specific public interest purposes, the
participation in which is imposed by law. A provision on mandatory cooperatives was first

1 Urban cooperatives may also be translated as civil cooperatives.

2 K. Mavrias, E. Spiliotopoulos, X. Paparrigopoulos, S. Vassilouni, The Constitution of Greece, Hellenic
Parliament (official translation), 2008, p. 27-28 (article 12).

3. MaTmradnuntpiou, O cuveTaIpIoUOi WG BeOPOS Tou dnuokpaTikoU TToAiITeUpaTog [Cooperatives as an
institution of the democratic regime], ZuvetaipioTikr] Mopeia, 1. 14, 1989, 0.80-84.

4 For instance, between 1984- 1994, 230 laws were enacted for the regulation of agricultural cooperatives.
B. AautmrpotroUAou-Anuntpiddou, Kpitiki Bewpnon Tng €AANVIKAG CUVETAIPIOTIKAG vouoBeaiag, oe: K.
Mamayewpyiou (e11.), ZU0yxpovn Oecwpnon TOU CUVETAIPIOTIKOU Beopol  otnv  EAANGSa, 1ZEM,
1995,[Assessment of the Greek cooperative legislation], p. 90-91.

5 For example, based on the previous legal regime on agricultural cooperatives (article 19 of L. 4015/2011),
the unions of agricultural cooperatives were obliged to be converted into either a first degree cooperative or

a type of anonymous society.
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introduced in the previous constitution (NC of 1952) to resolve any doubts upon their
constitutionality®.

B. In the absence of a general cooperative law, there is a number of special laws that
divide cooperatives into three main categories:

a) agricultural cooperatives, which are subject to Law 4384/2016, currently under
discussion of being reformed, at the time of writing’.

b) forest-workers cooperatives which are subject to Law 4423/2016,

¢) urban (or civil) cooperatives that undertake activities outside the agricultural sector
and are subject to Law 1667/1986. In addition, special laws have been enacted to
regulate particular types of urban cooperatives (e.g. cooperative banks, social
cooperatives of limited liability, social cooperative enterprises (“SCEs®” hereafter),
worker cooperatives, energy communities (“ECs” hereafter) and recently social
cooperatives of integration), for which L. 1667/1986 is applied complementarily.

The special cooperative laws are usually drafted and submitted to the National
Parliament by different ministries, serving a sector-specific purpose or addressing
particular socio-economic issues. For instance, the introduction of the SCEs and the
workers cooperatives by L. 4430/2016 (drafted by the Ministry of Labor) aimed - among
others - to facilitate the formation of small-sized producer/worker initiatives under a
cooperative structure. During the post-crisis years of high unemployment and small and
medium size businesses shutting down; the introduction of ECs, (drafted by the Ministry
of Energy) aimed - among others - to introduce more favorable provisions (than the
existing ones) for the energy cooperatives, whilst enabling the local authorities’
participation®.

6 A. KA\fung, O1 cuvetaipiopoi (ue T e1dikr] £vvoia Tou N. 602) kai Ta eAAnvika Zuvtdypata [Cooperatives
under the specific concept of L. 602 and the Greek constitutions], 1975.

7 The draft law has been under public consultation and is soon to be submitted to the Hellenic Parliament to
be voted by the deputies. What is noteworthy is the absence of any provisions for the cooperation among
cooperatives. More specifically, the draft law does not prescribe for the formation of unions pursuing at an
economic purpose under a cooperative structure and federations pursuing a socio-political purpose under
the legal form of an association, as well as the formation of a Panhellenic Confederation that would represent
the agricultural cooperative movement.

8 Not to be confused with the acronym of the European Cooperative Society (Societas Cooperativa
Europaea), which is by established by the Council Regulation (EC) No 1435/2003 of 22 July 2003 on the
Statute for a European Cooperative Society.

® The participation of local authorities in energy cooperatives was either forbidden or contested prior to L.
4513/2018. The above issue has been solved by the explicit reference of L. 4513/2018 on the involvement
of local authorities which is not only permitted but encouraged by the various clauses that the law introduces.
See |. Douvitsa, The new law on energy communities in Greece. Cooperativismo e Economica Social
(CES), Vol. 40, University of Vigo, 2018, pp. 31-58.
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Table 1: List of the main cooperative laws in force

The following table aims at providing a general overview of the main cooperative laws
applicable to the various types of cooperatives. However, it is outside the aim’s report to
provide an exhaustive list of all applicable provisions on cooperatives.

Date of Date of last
Type of cooperative® Cooperative Laws approval update/legal
act
1.Agricultural
Cooperatives
(c%\é\/;er?aet?vz agricultural Law 4384/2016 “Agricultural cooperatives, forms of collective
" ) organisation of the agricultural sector and other provisions [AypoTikoi
(ii) Agricultural 2UVETQIPIOMOI, HOPPEG GUAAOYIKIG OPYAVWONG TOU aypOTIKOU Xwpou | 26/4/2016 28/7/2016
cooperatives . 9 (L. 4409/2016)
(of organic produce) Kal GAAEG BIOTAEEIG]
(iii) Fishermen’s
cooperatives
2.Forest-yvorkers Law 4423/2016 “Forest Cooperative Organizations and other
cooperatives provisions” [Aaoikég ZuveTaipioTIKEG Opyavwoelg Kal AAeG dlaTtdgeig] | 27/9/2016 23/5/2019
(L.4612/2019)
3.Urban Law 1667/1986 “Urban Cooperatives and other provisions” 6/12/1986 1/4/2019
cooperatives [AoTiKoi ouveTaipIouOi Kal BAAEG BIOTAEEIC] (L.4605/2019)
Law 1667/1986 “Urban Cooperatives and other provisions” [AcTikoi
OUVETAIPIOHOI Kal AAAEG SIaTAEEIG]
Special provisions from other laws: article 39 L. 4030/2011 as it has
been reformed by article 31 L. 4067/2012
(i) Building Note: § . .
cooperatives - p.d. 17 of 16/16.1.84: it was abolished by article 26 of the p.d. 93 of 6/12/1986 1/4/2019
9/16.4.1987. (L.4605/2019)
- p.d. 93 of 9/16.4.1987: it was abolished by article 26 par.11 L.
4280/2014.
- According to article 12 particle 1 L. 4280/2014 the establishment,
operation and supervision of building cooperatives is subject to L.
1667/1986, leading to the repeal of relevant provisions of p.d. 14 of
27-07-1999 (Government Gazette 580/4/1999)
Special provisions on credit cooperatives/cooperative banks are
(ii) Credit incorporated and codified in Law 1667/1986 “Urban Cooperatives 1/4/2019
cooperatives/Cooperative and other provisions” [ACTIKOi CUVETQIPIOUOI KOl GAAEG BIOTAEEIG] 6/12/1986
banks!! (L.4605/2019)
Special provisions from other laws: L. 4261/2014
(iliy Maritime insurance Law 3569/2007 “Maritime insurance cooperatives and other
cooperatives provisions on the competence of the Ministry of commercial shipping” The law’s
[ZuveTaipiopoi BaAdooiag aAAnAac@aAiong Kal GAAEG DlaTdSelg 4/6/2007 provision on
appodidTnTog Ytouyeiou EptropikAc NauTiAiag] * the maritime

10 The table includes the main types, in which cooperatives are divided from a legal standpoint, meaning
that a cooperative constitutes a distinct type as long as it is acknowledged as such and it is subject to a
special cooperative law or cooperative type-specific provisions regarding some basic aspects of its operation
(such as its establishment, governance, dissolution etc.). Pharmacists’ cooperatives are not mentioned in
the above table, since their organisation is mainly subject to the provisions of L. 1667/1986 on urban
cooperatives.

11 Credit cooperatives are established as urban cooperatives and pursue a limited number of activities, such
as facilitating access to loans for their members. In order to become cooperative banks and operate as
credit institutions themselves, they have to receive authorisation by the Bank of Greece and fulfil particular
criteria (article 8 L. 4261/2014).
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*(Law 1667/1986 is complementary applied)

Note: The legislative decree 400/1970 which in article 35-37
prescribed for mutual insurance cooperatives was abolished by
article 278 particle 1 L.4364/2016

insurance
cooperatives
have not been
reformed

(iv)Social
cooperatives of limited
liability

Article 12 Law 2716/1999 “Development and modernisation of mental
health services and other provisions” [AvATITUEN KAl EKTUYXPOVIOHOG
TWV UTTNPECIWV WPUXIKAG Uyeiag kal AAAeg diatdgeig] *

*(Law 1667/1986 is complementary applied)

14/5/1999

1/6/2018
(L. 4542/2018)

(v) SCEs

(vi)Worker
cooperatives

Law 4430/2016 “Social and Solidarity economy and development of
its actors and other provisions” [Koivwviki kai AAANAéyyua Oikovopia
Kal avamtugn Twv eopéwv TnG Kal AAAeg diatdageig] *

*(Law 1667/1986 is complementary applied)

31/10/2016

17/7/2019
(pr. decree
84/2019)

(Vi)ECs

L. 4513/2018 “Energy communities and other provisions”
[Evepyelakég KoivoTnTteg kai dAAeg SiaTdgeig] *
*(Law 1667/1986 is complementary applied)

22/1/2018

10/6/2019
(L.4618/2019)

(vii)Social
cooperatives of integration

Article 143 of Law 4600/2019 “Modernisation and reform of the legal
framework of private clinics, establishment of National Public Health
Agency, establishment of the National Cancer Institute and other
provisions” [Ekouyxpoviouog kai Avapopewon Oeopikou MNMAaiciou
ISiwTikwv KAivikwy, ZUoTtaon EBvikou Opyaviopou Anudoiag Yyeiag,
2uoTaon EBvikou IvoTitodtou Neotrhaoiwy kai Aoirég diartdéeig.] *
*(Law 1667/1986 is complementary applied)

8/3/2019

4.European
cooperative society!?

Article 136-155 of Law 4099/2012 “Undertakings for collective
investment in transferable securities and anonymous societies for
mutual funds management, Directive 2009/65/EC. Adaptation of
Greek legislation to the provisions of Directives 2010/78/EC,
2010/73/EC, 2011/96/EC, 2009/133/EC, 2004/113/EC. European
Cooperative Society. Measures implementing Regulations (EC) No
1338/2001 and (EU) 1210/2010 on the protection of the euro and
other provisions” [Opyaviguoi GUAAOYIKWY ETTEVOUCEWV O€ KIVNTEG
adieg Kal avwVUUEG eTaIpEieg dlaxeipiong apoifaiwy Kepaiaiwv.
Odnyia 2009/65/EK. MNMpooapuoyn TNG EAANVIKAG vouoBeaiag oTig
d1atageig Twv Odnyiwv 2010/78/ EE, 2010/73/EE, 2011/96/EE,
2009/133/EK, 2004/ 113/EK EupwTraiki ZuvetaipiaTikr ETaipeia.
MéTpa epapuoyng Twv Kavoviouwv (EK) 1338/2001 kai (EE)
1210/2010 Trepi TpOCTATiOg TOU EUPW Kal AAAEG DIATAEEIG.]

20/12/2012

p.d. 44/2008 “Supplementing the Statute for a European Cooperative
Society with regard to the involvement of employees, according to
Directive 2003/72/EC/22.7.2003” [ZupTTAjpwaOnN TOU KATOOTATIKOU TNG
EUPWTTAIKAG OUVETAIPIOTIKAG ETAIPIAG 000V apopd To pOAO Twv
epyalopévwy, alpewva pe Tnv Odnyia 2003/72/EK/22.7.2003]

18.04.2008

12 The Greek legislator enacted: a) the decree 44/2008 for the adaption of the Directive 2003/72/EC on the
participation of employees at the European cooperative societies and the Law 4099/2012 (article 136-155)
to enable the effective implementation in Greece of the Council Regulation (EC) No 1435/2003 of 22 July

2003 on the Statute for a European Cooperative Society.
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Figure 1: The categorisation of cooperatives by the national legislator
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A few special cooperative laws include one or more cooperative principles in their
preamble!®, without however any explicit reference to the ICA, the 1995 ICA Statement
on the Cooperative Identity or the Recommendation 193/2002 of the International Labour
Organization. Although the preamble is not considered to be part of the law, it
nevertheless holds a legal value as a tool of legal interpretation that may be used by the
courts, by lawyers or by academics*.

Specifically, the agricultural cooperatives’ law preamble is the only one including all the
seven cooperative principles, along with the text accompanying each and every one of
them, as they have been distilled in the 1995 ICA Statement on the Cooperative
Identity®®. In the preamble of other special cooperative laws, some cooperative principles
may be mentioned, as in the forest-workers cooperatives’ law case. The latter referred
to the principle of voluntary-open membership in order to justify article 46 of the draft law
that forbids any new mandatory forest cooperatives from being established hereafter as
they are notin line with the aforementioned principle®. Moreover, the values of the Social
and Solidarity Economy (“SSE” hereafter) (e.g. democracy equality, solidarity) as they
are embedded in the SSE definition of article 2 of L. 4430/2016 hold some similarities
with relevant cooperative values. It should be also added that some provisions of the
special cooperative laws may reflect the cooperatives principles, such as the cooperative
principle of democratic control and in particular the “one member — one vote” rule, which
is stipulated in all special cooperative laws (except for cooperative banks, in which
cooperative shares with multiple voting rights may be issued (see I, ii (C)).

ii. Specific elements of the cooperative law

a) Definition and objectives of cooperatives

Each special cooperative law defines the type of cooperative that it regulates. As a result,
there are as many cooperative-specific definitions as the number of special cooperative
laws. For instance, the definition of an agricultural cooperative, which is closely related
to the definition of the ICA Statement on the Cooperative Identity, is the following;

«an agricultural cooperative is an autonomous association of persons united
voluntarily and aiming at the common economic, social, and -cultural
development and promotion of its members, (based on) the self-help and the
solidarity of its members, through a jointly-owned and democratically-controlled
enterprise» (article 1.1 of L. 4384/2016).

13 The draft laws that are submitted to the Hellenic Parliament are accompanied by a preamble, which states
the rationale and purpose of the legal initiative.

14 H.H Minkner, Co-operative principles and co-operative law, 2" revised edition, Lit Verlag, 2015, p.14-16.

15 Preamble of the draft law “Agricultural cooperatives, forms of collective organisation of the agricultural
sector and other provisions [AypoTIKOi ZUVETAIPIGUOI, HOPPEG TUAAOYIKAG OpYAvVWaoNG TOU aypoTIKOU XWPOU
Kal GAAeg Siatageig], 61 of April 2016, p. 1.

16 Preamble of the draft law “Forest Cooperative Organizations and other provisions” [Adaoikég
ZuveTalploTikéG Opyavwaoelg kal GAAeg diaTtdteig] 6 September 2016 p. 8 (article 46).
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Another example is that of an urban cooperative, which is defined as;

«a voluntary association of persons that undertakes activities outside the
agricultural sector, it pursues an economic purpose and especially with the
cooperation of its members it aims at their economic, social, and cultural
development and improvement of their living standards» (article 1.1 of L.
1667/1986).

Despite the number of type-specific definitions, some prevalent traits that permeate the
cooperative legislation are the voluntary nature of cooperatives?’, pursuing a particular
purpose (which may be a mutual or a mutual and social one) through a jointly owned and
democratically controlled enterprise.

The purpose pursued by cooperatives is specifically defined in all special cooperative
laws. A number of cooperatives aim at the economic, social and cultural needs of their
members through a jointly owned and democratically controlled enterprise, with which
the members have the right and the obligation to transact. For instance, the members of
agricultural cooperatives are obligated to submit at least 80% of their total production to
the cooperative and purchase supplies by it and if not, it constitutes grounds for member
exclusion (article 8.3, 8.5 L. 4384/2016).

The Greek legislator introduces a number of cooperative types that, apart from a member
promotion purpose, they also pursue the interest of non-members/ of the community’s,
overall. These cooperative types are:

a) the SCEs of mutual and social benefit [KOIVWVIKEC GUVETQIPIOTIKEC ETTIXEIPATEIC
(Koiv.2.Em.) ouAAoyiknS Kai kKoivwvikig weéAciag] that may undertake sustainable
development activities (e.g. in the green energy) and/or provide social services
(article 14.2b L. 4430/2016),

b) the SCEs of integration of vulnerable groups [KOIVwVIKEC GUVETAIPIOTIKES ETTIXEIPATEIC
(Koiv.2.Em.) évraénge eudAwrtwv ouddwyv] that aim at enabling the integration of
persons coming from such groups, whose integration is hindered for physical and
mental health reasons or due to delinquent behavior (e.g. disabled, mentally ill,
addicts, prisoners, ex-prisoners) (article 2.8, 14.2(aa) L. 4430/2016),

c) the SCEs of integration of special groups [KOIVWVIKES CUVETQIPIOTIKES ETTIXEIPNTEIC
(Koiv.2.Emr.) évraéng €1dikwyv ouadwv-] that aim at enabling the integration of persons
coming from such groups, whose integration is hindered due to economic, social or
cultural causes (e.g. homeless, living under poverty conditions, long term
unemployed under 25 years old or over 50 years old, refugees while waiting for their
asylum application) (article 2.8, 14.2(ab) L. 4430/2016)

d) the social cooperatives of limited liability [koivwvikoi cuveraipiouoi Tepiopiouévng
euBuvnc-KOIZTIE] which aim at the integration of people suffering from mental
illnesses (article 12 L. 2716/1999),

17 Mandatory cooperatives are debated on whether they constitute an authentic form of cooperative, since
they do not comply with the first cooperative principle of voluntary and open membership. For this reason,
they shall not be further analysed in the present report.
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e) the social cooperatives of integration [koivwvikoi ouveraipiouoi évraéng KOINZEN]
which aim at the integration of addicts or ex- addicts (article 143 L. 4600/2019),

f) the ECs which aim - among others - at promoting the SSE, addressing energy
poverty, promoting energy sustainability, as well as producing, storing, self-
consuming, distributing and supplying of energy (article 1 L. 4513/2018),

g) the women (agricultural) cooperatives [«yuvaikeiol (aypoTIKOi) CUVETAIPIOHOI»], which
aim at improving the conditions of women-farmers in rural areas through the
cooperative model*8,

h) any other type of cooperative that fulfills the criteria that article 3.1 d of L. 4430/2016
sets out in order to be acknowledged as an SSE actor. One such criterion is the
pursuit of a mutual benefit (: covering the member needs) and a social benefit (:
covering non-member needs/ the needs of the community at large) (article 3.1 d (aa)
L. 4430/2016.

Regarding the transactions between the cooperative and its members, there is an overall
absence of a particular term identifying them, with the exception of the law on agricultural
cooperatives, where there is a distinct definition and allocation of surplus (article 23.1 L.
4384/2016).

Regarding the transactions of the cooperative with non-members, the legislator remains
silent, neither preventing them nor setting any limit or conditions, except for:

a) the agricultural cooperatives, which transactions with non-member cannot be
under more favorable terms than those applied to their members (article 23.2
L.4384/2016),

b) the SCEs and worker cooperatives, whereby the law introduces a cap to the
number of workers who are non-members (article 18 & article 28.2 L. 4430/2016),

¢) the cooperative banks may transact with non-members, but only with up to
50% of their loans and deposits (article 8 par.3 L. 4261/2014).

With relation to the sectors that cooperatives are active, as a general rule, cooperatives
are able to operate in any possible sector of the economy such as banking, insurance,
agriculture, retail, social care, housing, or energy. Nevertheless, the categorisation of
cooperatives prevents them from expanding their activities to sectors outside the
category, under which they have been set up, such as for instance the agricultural
cooperatives, which cannot undertake activities outside the agricultural sector.

When comparing cooperatives’ legal traits to those that are explicitly or implicitly
acknowledged of anonymous societies (“S.A.” hereafter) (based on Law 4548/2018 on
S.A.) a number of differences are noted. In particular, the S.A.’s capital is invariable,
whereas in the cooperatives’ case it is variable!®, depending on the number of current
members. Moreover, the law on S.A. does not define their purpose, where this is not the

18 Preamble of the draft law “Agricultural cooperatives, forms of collective organisation of the agricultural
sector and other provisions [AypoTIKOi ZUVETAIPIGHOI, HOPPEG CUAAOYIKAG OPYAVWONG TOU aypOTIKOU XWPEOU
Kal GAAeg Siatdageig], 61 of April 2016, p. 4 (article 2)

19 However, article 12 of L. 4261/2014 stipulates that credit cooperatives in order to become cooperative
banks and thus operate as credit institutions need to have 6.000.000 euros as an initial capital.
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case for cooperatives, the purpose of which is explicitly stipulated in the special
cooperative laws.

Furthermore, in S.A. shares are freely transferable. On the contrary, in cooperatives,
obtaining a cooperative share presupposes fulfilling the conditions of membership and a
positive decision of adherence by the competent cooperative organ. It is also noted that
the S.A. shareholders’ right to profit distribution and the right to the distribution of the
remainder after liquidation are considered as absolute rights due to the for-profit nature
of S.A. The exercise of such distribution rights may also be permitted in some
cooperative types (e.g. urban cooperatives, social cooperatives of limited liability, forest-
workers’ cooperatives) as long as relevant provisions are incorporated in their by-laws,
but for other cooperative types (e.g. agricultural cooperatives, SCEs, worker
cooperatives) such distribution rights are prohibited.

Moreover, the S.A. shareholders’ voting rights are proportional to their capital
contributions (rule of “one share- one vote”) contrary to cooperatives in which each
member has a single vote, irrespective of the capital contributed to the cooperative (“one
member- one vote” rule) (except for cooperative banks) %°.

b) Establishment, cooperative membership and governance

Each cooperative type is registered in a different register, which is kept by either the
courts or the administration offices. The registration of a cooperative, irrespective of its
type, is indispensable to acquire a legal personality. The main legal requirement for its
registration is having a by-law, signed by the founding members. The minimum number
of members required by law depends on the type of cooperative, starting from two
members (ECs) up to 100 members (consumer cooperatives). More specifically,
cooperatives may be established:

a) under a very small membership basis (e.g. 2 members required for ECs under
particular conditions (article 2.2(c) L. 4513/2018), 3 members required for worker
cooperatives (article 25.2 L.4430/2016), 5 members required for SCEs of mutual
and social benefit (article 15.2 L.4430/2016) and for women agricultural
cooperatives (article 2 particle 1 L. 4384/2016), 7 members required for SCEs of
integration (article 15.2 L.4430/2016),

b) under a medium membership basis (e.g. 15 members required for social
cooperatives of limited liability (article 12.3 L.2716/1999) and urban cooperatives
(article 1.3 L.1667/1986), 20 members required for agricultural cooperatives
(article 4.1 L. 4384/2016), 21 members required for forest-workers’ cooperatives
(article 3.1 L. 4423/2016),

20 5. Wuyopavng, Aikaio gutropikwyv eTaipiwv [Commercial companies law], y* ékdoarn, Ekdo0eig ZAKKOUAQ,
2018, 0. 201 e11.; %. Kivtig, Aikaio cuvetaipiopwy [Cooperative law], Teux. A", 1997, Ekd6o¢€Ig ZAKKOUAa, O.
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c) under a large membership basis (100 members required for consumer
cooperatives (article 1.3 L.1667/1986).

A decrease of membership below the minimum required by law constitutes grounds for
the cooperative’s dissolution. In some cases, such as the forest-workers’ cooperatives
and the ECs, the legislator grants a deadline, during which the cooperative is expected
to increase its membership base to prevent its dissolution (article 33.1(aa) L.4423/2016;
article 9.1(a) L. 4513/2018).

New member admissions are decided by the Board of Directors (BoD) (or the GA in case
the BoD rejects such admission). The special cooperative laws do not obligate the
cooperative to accept a candidate member’s application?!. However, one previous case
does exist concerning a pharmacist’s application to become a member of a pharmacists’
supply cooperative being rejected. The Supreme Court of Cassation (“Apeiog Nayog”)
ruled that the decision of a cooperative, with a dominant market position and no valid
reason to reject an adherence application by a candidate member who fulfils the
required criteria by the laws and the by-laws, was unlawful and that the rejected
candidate member may be compensated?2.

The third parties that wish to join a cooperative are protected by the fact that the GA
decides in a final degree on all the member applications that are rejected by the BoD. If
the GA decision is also negative, then the candidate member may have recourse to the
courts requesting the abolishment of the latter decision.

Moreover, the members may leave the cooperative after notifying the BoD in writing.
However, the agricultural cooperatives may include in their by-laws a minimum
timeframe of mandatory permanence at the cooperative (article 7.2 L. 4384/2016).

Regarding the “one member-one vote” rule, it applies to all cooperatives, except for:

a) the investor members of the agricultural cooperatives, which have no voting rights
(article 6.2 L. 4384/2016),

b) the cooperative banks, the by-laws of which may permit issuing cooperative shares
with multiple voting rights. The legislator lays down a number of limitations, to prevent a
member or a minority within the cooperative bank from obtaining the majority of voting
rights and therefore gain the absolute power in decisions-making processes (article 4.2
L. 1667/1986).

Furthermore, the models of cooperative governance laid down by the Greek special
cooperative laws are the following:

1.Three-tier governance model: The main governance model of cooperatives in
Greece consists of a GA, a BoD and a supervisory board (“SB” hereafter). The
formation of a SB is non-mandatory for cooperatives with a low number of
members (e.g. agricultural cooperatives with less than 30 members- article 11

21 3. Kiviig, Aikaio ouvetaipioywv: AoTikoi Zuvetaipiopoi [Cooperative law: Urban (civil) cooperatives],
2004, o. 31-32.

22 AN [Supreme Court of Cassation] 1969/1990 EAAA 1991-1449
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L.4384/2016 or urban cooperatives with less than 25 members- article 8.1
L.1667/1986).

2. Two-tier governance model: The legislator introduces an exception to the
aforementioned model for the SCEs and the worker cooperatives, which are
established under a two-tier governance model (: a GA, a BoD or administrator??
and no SB- article 19, 20, 29, 30 L. 4430/2016).

The internal bodies of administration under the Greek special cooperative laws are the
following (Table 2):

1.The GA of members: As the highest body within the cooperative, it has the
exclusive power to decide upon issues of crucial importance for the cooperative
(e.g. the by-law’s reform, mergers, approving the balance sheet, dissolution of
the cooperative) and on anything else that is not assigned to any other body.

2.The BoD: It is the competent body for the representation and management of
the cooperative. Its members are responsible for any damage they cause to the
cooperative in the course of their duties and are accountable to the GA, which
elects them and which can also dismiss them. In principle, only cooperators can
be elected as members of the BoD.

Nevertheless, non-members may be appointed in the following occasions:

a) in agricultural cooperatives and urban cooperatives, whereby the cooperatives’
workers may appoint a representative as an additional member of BoD (article
16.2 L. 4384/2016; article 7.1 L. 1667/1986),

b) in cooperative banks, whereby 2 out the 7 board members may be non-members
(article 7.1 L. 1667/1986).

3.The Manager: In agricultural cooperatives and urban cooperatives a manager may
be appointed by the BoD to exercise all or some of the BoD tasks (article 16.11L.
4384/2016; article 7.4 L. 1667/1986). Notably, for agricultural cooperatives with an
annual turnover of 1 million euros or higher, a manager’s appointment is mandatory
(article 16.11L. 43842016).

4.The SB: It is the competent body for monitoring, controlling and supervising the
BoD (e.g. examining if the BoD follows the law, the cooperative statute and the
decisions made by the GA). Its members are responsible for any damage they cause
to the cooperative in the course of their duties and are accountable to the GA, which
elects its members and which can also dismiss them.

23 However, in case of 5 member SCEs of mutual and social benefit or 3-member worker cooperatives, the
legislator permits, instead of a BoD, the appointment of an administrator in charge with all the BoD duties
(article 20 par. 1& article 30 par. 1 L.4430/2016).
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Table 2: Basic aspects of the governance model of the Greek cooperatives

Type of . . _
body/organ Appointment Mandatory Composition Duties
General The GA is not
Assembly appor:nted by Yes Members H'gE.eStSeg'S'on'
(GA) another making body
organ/body
Members*
* * H .
Board of *Yes N (exceptions: Manage and
. (exceptions: Coop. banks,
Directors by the GA . . represent the
-SCEs with 5 members agricultural .
(BoD) . cooperative
-worker coops with 3 members) | coops, urban
coops)
. . . The manager
Only in agricultural cooperatives | . ;
By the BoD with at least 1million euros is not required | Undertake part or al

by law to be a | of BoD duties

annual turnover

member
Only in:
e Agricultural coops with more
than 30 members
. e In forest-workers’ coops .
Supervisory - ) Monitor/control the
Board (SB) By the GA e Civil coops with over 25 Members BoD

members

e Social coops of limited
liability with over 20
members

One other aspect of the cooperative’s governance is member control, which can be
exercised for example by the voting rights, the right to elect and be elected at the
cooperative’s organs and the right of the minority to call for an extraordinary GA. Member
control is also enabled by the members’ right of information and education, however this
is only explicitly mentioned in the special cooperative laws of agricultural and forest-
workers cooperatives (article 8.1 L.4384/2016, article 8.2 L. 4423/2016).

c) Cooperative financial structure and taxation

Each member contributes to the cooperative capital with one mandatory share (the
minimum amount of which in some cooperatives is specified by law?*) and participates
at the GA with one vote, irrespective of its financial contributions to the cooperative. The
exception is cooperative banks, which can issue additional shares with limited voting
rights (article 4 particle 2 L.1667/1986).The cooperative may also issue non-voting

24 The minimum amount of a mandatory share is 200 euros for the forest-workers cooperatives (article 11.2
L.4423/2016) and 100 euros for SCEs and worker cooperatives (article 16.2, 26.2 4430/2016)
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preferred shares, the acquirement of which is often subject to a cap (e.g. in urban
cooperatives a member can acquire up to 5 non-voting preferred shares- article 3.3 L.
1667/1986), but such a cap usually does not apply to legal persons of public law (e.g.
municipalities), when acquiring such shares (e.g. article 3.3 L. 1667/1986)%°. Whether
the acquisition of such shares shall be linked to the cooperative transactions is to be
decided in the by-laws.

In case of member withdrawal or dissolution of the cooperative, the shares shall be
returned to the members. In fact, in the agricultural cooperatives the nominal value of
the cooperative shares is returned (article 7.5 L.4384/2016), whereas in cooperative
banks it is returned the value of the shares in proportion of the net equity of the
cooperative bank (article 2.9 L. 1667/1986).

In addition, in the urban cooperatives, upon decision by the GA: a) newly adhered
members may also be obligated to submit a contribution in proportion to the net equity
of the cooperative, which shall be allocated to a special reserve, b) (newly adhered and
existing) members may be obligated to submit an extraordinary contribution, in case the
urban cooperative is unable to cover payments that are due or if, based on the balance
sheet, the costs surpass the income (article 4.3, article 11 L.1667/1986).

Regarding the distribution of surplus and profits, it is noted that the only legal act that
distinguishes the former from the latter and prescribes for a differentiated system of
allocation is the special law on agricultural cooperatives (article 23 L. 4384/2016). In
particular, the surplus is defined as the positive economic result generated from the
transactions of the cooperative with its members. Following that, the surplus is allocated:

a) to the cooperators with non-voting preferred shares, if the by-laws dictate,
b) to a mandatory reserve (at least 10% of the surplus),

c) to the members in proportion to their transactions with the cooperative,

d) for the cooperative’s development,

e) for the education/training of its members (at least 2% of the surplus).

On the other hand, the profits are defined as the positive economic results generated by
the transactions of the cooperative with non-members and they are distributed:

a) to the mandatory reserve,
b) for the development of the community upon decision of the GA.

In the urban cooperatives’ case the legislator refers only to profits (including thus surplus)
which are distributed (article 9.4 L.1667/1986):

a) to the mandatory reserve (at least 10% of the profits), and for the formation of
other reserves as well, upon a decision of the GA,

25 Municipalities and public psychiatric hospitals join a social cooperative of limited liability as its members.
However, the provision of permitting an unlimited acquisition of non-voting preferred shares is doubtful if it
has brought about an equivalent financial support by such members towards the cooperative. Instead, what
is being noted in practice is the acquisition of a few shares by such legal persons of public law.
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b) to the members. In case the by-laws do not contain any opposite provisions,
then 50% of the profits shall be allocated to the members in proportion to their
cooperatives shares and 50% of the profits shall be allocated to the members in
proportion to their transactions with the cooperative,

c) the rest of the profits shall be distributed for the cooperatives’ purposes upon
decision of the GA.

A different system is prescribed for the SCEs and worker cooperatives. Their profits (in
which surplus is also included) are allocated:

a) to the mandatory reserve (at least 5% of profits),

b) to workers (members or no members) as a worker bonus (up to 35% of
profits)?e,

c) for job creation and the development of the cooperative (article 21, 31 L.
4430/2016). Therefore, members that do not work for the above cooperatives are
excluded from the profit distribution.

With regard to investor-members, they may join agricultural cooperatives with no voting
rights or the right to elect or being elected (article 6.2 L. 4384/2016).

Another question relevant to the financial structure of cooperatives refers to their
competence to issue financial instruments. Under the Greek legal regime, only
cooperative banks may issue financial instruments such as bonds that, together with the
non-voting preferred shares, may enter the stock exchange (article 3.7 L.1667/1986).

The abovementioned provisions refer to cooperatives that are operational. In case
cooperatives dissolve, depending on the cooperative type, different provisions are
stipulated on the distribution of the remainder. In particular, a disinterested distribution
of the remainder after dissolution is prescribed for agricultural cooperatives (distribution
to a fund held by a public entity- article 27.12 L. 4384/2016%’), SCEs and worker
cooperatives (distribution to a social economy fund- article 22.3, 32.3 L. 4430/20162%),
non-profit ECs (distribution to other producer groups or other non-profit entities focused
on the environmental protection and energy sector- 9.2 L. 4513/2018).

Conversely, the remainder may be distributed to the members in forest-workers’
cooperatives, civil cooperatives, social cooperatives of limited liability and for-profit ECs
(article 35.5 L. 4423/2016; article 10.2 L. 1667/1986; article 9.2 L. 4513/2018).

In relation to the cooperatives’ tax treatment?®, it is remarked that agricultural
cooperatives enjoy a more appropriate tax treatment that takes into account the

26 Upon decision of the GA, the profits of SCEs and worker cooperatives may not be distributed to their
workers, but allocated, instead, for the creation of vacancies and the development of the cooperative (article
21, 31 L. 4430/2016).

27 It should be noted that article 27.12 L. 4384/2016 remains inactive.

28 The ministerial decision that would specify the conditions under which such fund would be established
has not been enacted and as a result the relevant articles remain a dead letter.

29 The section on cooperative tax law focuses on the income taxation.
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particular nature of cooperatives (article 29.1, 29.3 L. 4384/2016), compared to the
provisions that are applied to other types of cooperatives. More specifically:

a). the cooperative shares of the members of agricultural cooperatives are non-
taxable, b. the surplus (generated from the transactions of the cooperative with
its members), which is distributed to the members is subject to the members’
income tax and not to the cooperative’s income tax,

b). the profits (generated from the transactions of the cooperative with non-
members) are subject to the cooperative’s income tax, subject to a rate of 10%%°
and after being taxed the remainder is allocated to the mandatory reserve,

c). tax exemptions and any other favorable tax provisions on the merger of
commercial companies are also applicable in case of mergers among agricultural
cooperatives, in an attempt to facilitate the formation of larger cooperatives®:.

Other types of cooperatives are mainly subject to the general tax provisions applicable
to all legal persons with only a few exceptions. For instance, the SCEs and workers
cooperatives are not taxed for the part of their profits, which is distributed as a bonus to
their workers (: up to 35%), since it is not considered as an income generated from
business activities, but instead it is a wage income®.

Further, the SCEs, the agricultural cooperatives and the worker cooperatives are
exempted from an annual business tax, which is imposed to natural and legal persons
with a commercial status and usually starts from 600 up to 1000 Euros per year (article
17 L. 4577/2018).

Based on the Greek case, the interrelation between cooperative (organisation) law and
the tax law applicable to cooperatives is evident. The more the provisions on
cooperatives depict a sharp and clear profile on cooperatives distinguishing them from
other types of companies (especially the investor-owned firms), the more probable it
would be for the legislator to foresee a differentiated tax treatment for cooperatives, as
has been the case with the division between profits and surpluses.

30 Article 58.2 L. 4172/2013, as it has been recently amended by article 22.2 L. 4646/2019, is applicable to
agricultural cooperatives and producer groups and organisations. Based on the latter, the profits earned by
the entrepreneurial activity of agricultural cooperatives and producer groups and organisations from 1
January 2020 onwards are subject to a tax rate of 10%.

31 Such provision has not brought about any significant results. In particular, since 2016 up until 2019, only
two mergers occured. Information provided by personal communication with the Department of Agricultural
Cooperatives of the Hellenic Ministry of Agriculture.

82 |. Zapidng, Owelg NG PopoAoyIKAG UETaxeipIong Twv eTmixelpnoswy g Koivwvikng Olkovopiag oTo
mAaiolo Tou Kwdika opoloyiag Eilcodriuatog [Aspects of the tax treatment of social and solidarity economy
enterprises under the Income Tax Code], AloiknTik Aikn 1/2019, p. 50.
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d) Cooperative external control and cooperation among cooperatives

COOPERATIVE EXTERNAL AND INTERNAL CONTROL

Cooperatives are subject to a) state supervision (or control), b) self-control by the SB
(when established) c) a financial audit by independent auditors®:.

a) The state supervision of cooperatives is acknowledged in a constitutional
level (article 12.4NC) and further specified in the special cooperative laws. As a
result, the special cooperative laws prescribe for supervisory duties, which are
more or less similar (e.g. guidance and monitoring the cooperatives’ compliance
with the laws and by-laws), but they are nevertheless acknowledged to the
different ministries and public authorities, depending on the cooperative type. For
example, the Ministry of Agriculture supervises the agricultural cooperatives
(article 18 L. 4384/2016), the Ministry of National Economy supervises the urban
cooperatives (article 13 L. 1667/1986), the Ministry of Health supervises the
social cooperatives of limited liability (article 12.1 L. 2716/1999).

b) Self- control on the other hand is promoted by various provisions, such as
those that foresee the establishment of a SB (see I, ii, b), which is not prescribed
for all cooperative types. Interestingly, the first cooperative law of the country (L.
602/1915), which was a general one, applicable to all cooperatives, prescribed
for a delegation of state control to the cooperative federations. However, this was
never applied in practice and remained a dead letter®*. One possible reason
behind that may had been the fact that the national cooperative movement hit a
critical mass under state supervision, promotion and support, which prevented
the cooperatives ability to develop into an independent movement with its own
self-control mechanisms in practice.

c) Regarding the exercise of audit by independent auditors, it is noteworthy that
cooperatives are not subject to a cooperative-specific audit, but, instead, the
general audit provisions of companies are applicable to them; hence, the audit is
focused on their financial aspects, exerted by auditors with no particular expertise
on cooperatives, while the purpose of member promotion is not examined.

COOPERATION AMONG COOPERATIVES

The cooperation among cooperatives is implemented in the Greek legal framework
both horizontally and vertically, as well as economically and socio-politically. Although
the horizontal cooperation among cooperatives through contracts between the same or
even different types is not hindered, in the case of vertical integration several limitations
have been identified.

33 It should be added that cooperatives banks are subject to the supervision of the Central Bank of Greece
(“Bank of Greece”).

3 A. Maupoyiavvng, A. KaooaBérng, X. Tooupaudvng, Keipeva eAAnvikoU, KoivotikoU Kai dieBvolg
ouveTaipIoTIKOU Sikaiou Kal TTOAITIKAG: NopoBetpara eAAnvikoU cuveTalpiaTikoU dikaiou [Texts of the Greek,
European and international cooperative law and policy: Texts of Basic cooperative laws of Greece],
(Explanatory report of the draft law. 602 “On cooperatives”), ° ékdoan, 1998, p. 455.
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One general remark is that each special cooperative law enables the vertical integration
among cooperatives of the same type for economic purposes and sociopolitical
purposes. Specifically, the establishment of unions of cooperatives is permitted, but only
among cooperatives of the same type. Such unions have the cooperative legal form and
undertake economic activities for their cooperatives-members. However, in some cases,
the latter is limited (: the agricultural cooperatives’ unions can undertake activities
associated with only one or similar agricultural products- article 31.1 L.4384/2016) or
even prevented (: SCEs and worker cooperatives cannot form such unions under a
cooperative form).

The same applies to the local and national federations of cooperatives, which are set up
under the association form and serve a sociopolitical purpose. These federations, as with
the unions, can only be established among the same type of cooperatives. However,
article 9.1 of L. 4430/2016 enables the formation of unions of SSE actors (e.g. the Union
of SSE actors in Athens “Co-ordination of SCEs” [ZuvTtoviopog Koivoett]) that serve
sociopolitical goals, in which in principle cooperatives of any type may become members.

However, apart from the SCEs, the worker cooperatives and the social cooperatives of
limited liability, which are the only cooperative types that are ope legis acknowledged as
SSE actors, the remaining cooperatives - in contrast to the European and international
practices- face difficulties to fulfill the criteria of article 3.1(d) L. 4430/2016 in order to be
acknowledged as SSE actors (and therefore participate in the above unions), mainly due
to their mutual purpose and their profit-surplus distribution. Even if all types of
cooperatives could form and participate in such unions, they would be deprived of setting
up third-tier organisations, since L. 4430/2016 prescribes only for a second tier. As a
consequence, the vertical cooperation among cooperatives is rather fragmented and
faces many obstacles imposed by law, despite sec.6 (d) ILO R. 193/2002.

. Lo International Co-funded 1 9
Co-operative by the
Alliance European Union



lll. Degree of ‘cooperative friendliness’ of the
national legislation

The legal obstacles that hinder cooperative development are not simply associated with
particular provisions but are part of the overall problematic architecture of the cooperative
legal landscape in Greece. In particular, the evolution of the Greek cooperative legal
framework from an initial model of a general law (L. 602/1915) towards an ever-growing
number of solely special cooperative laws, with provisions often overlapping or in conflict,
has led to the legislation’s gradual fragmentation. In this context, the law-making
process, implementation and the behavioral patterns of the everyday business life that
follow, focus on the heterogeneity amongst different cooperative types, whilst
disregarding their shared cooperative identity, under which all cooperatives are unified.
Consequently, this is reflected in the absence of a comprehensive public policy plan for
cooperative development and also in a lack of synergies among and between
cooperatives.

The fragmentation of the Greek legal framework is reinforced by its instability, stemming
from the constant amendment or abolishment of existing special cooperative laws and
the introduction of new ones, which has also been emphasised by the contributing ICA
member organisation. Both the national expert as well as the ICA member organisation
highlight the constantly changing legal regime of cooperatives contrary to the stable legal
framework on S.A. In particular, between 2000-2019, the number of cooperative reforms
were found to be considerably higher compared to those which occurred for S.A. (Table
3). While the reforms in S.A. referred mainly to amendments on minor issues, or those
imposed by European Union law, in the case of cooperatives, changes were in cases
quite severe, for example in the case of agricultural cooperatives, since 2000 there have
been 4 new consecutive laws governing and regulating them.

Thus, a legal uncertainty around the cooperative legal form is fostered, dissuading
interesting parties from choosing it as their model of business.
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Table 3. Changes in the legal framework of general partnerships, anonymous societies
and cooperatives between 2000-2019.

801

6 G.P.- general partnership

404 S.A.- anonymous societies

Coop- cooperatives

Number of changes

[/ mmm—

G.P. S.A. Coop

Source: I. AougBitoa, H eAAnvikn auveraipioTiKh vouoBeaia: Ao Tov Karakepuatioué arnv gvorroinon [The
Greek co-operative legal framework: From fragmentation to unification], Heinrich Boll Foundation (under
publication in the beginning of 2020).

Under the abovementioned fragmented and constantly changing legal framework the
cooperatives’ development is impeded by a number of specific provisions (or the
absence thereof). Namely, there is no general definition on cooperatives, but only a
number of cooperative-specific definitions, which distorts the perception of cooperatives
as a unified institution under a shared identity, with common cooperative values and
principles. Moreover, a reference to the shared identity of cooperatives is missing from
the preamble of most special cooperative laws, which would be useful for their
interpretation. Furthermore, cooperatives are registered under different registers and
by different authorities. Hence, the collection of statistical data for the whole
cooperative movement, which are indispensable for drafting comprehensive public
policies, is rendered impossible.

It was also noted above that setting- up a cooperative usually deprives it from expanding
its activities to sectors outside the category that it belongs, such as for instance the
case of the ECs, which cannot undertake activities outside the energy sector. In addition,
prescribing for the “one member-one vote” as an absolute rule for all cooperatives may
work in some cases in a detrimental way for the cooperative. In particular, not permitting
the cooperative to issue additional cooperative shares with a limited number of
voting rights, acquired in proportion to the members’ transactions with the cooperative
may impede the cooperative from attracting capital by its own members, which are
considered to be the most fundamental and appropriate source of cooperative capital,
as well as rewarding a cooperative’s most active members.

Contrary to the cooperative principle of autonomy, several detailed provisions were
responsible for interference and the hindering of cooperatives’ internal functions and
would therefore benefit from review and potential abolition (e.g. the obligation of
members of agricultural cooperatives to submit at least 80% of their produce to the
cooperative, the obligation of hiring a manager in all agricultural cooperatives with at
least 1 million Euros as their annual turnover). One other issue of great importance for
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both the national expert as well as the ICA member organisation is the absence in all but
one special cooperative law (: article 23 L.4384/16 on agricultural cooperatives), of a
clear definition between profits and surpluses, which would specify how they are
generated and enable their different way of being allocated and taxed. In fact, in a
number of cooperative types, the distribution of profits to the members is permitted, as
well as the distribution of the remainder after liquidation, which are non-compliant with
the not-for-profit cooperative way of cooperative enterprise.

With regard to the vertical integration among cooperatives, both the national expert
as well as the ICA member organisation point out that in many instances the legislator
introduces unnecessary limitations and conditions (e.g. the agricultural cooperatives’
unions can undertake activities associated with only one or similar agricultural products-
article 31.1 L.4384/2016; the SCEs and worker cooperatives cannot form such unions
under a cooperative form), preventing different types of cooperatives from collaborating
under unions with an economic purpose and federations with a socio-political purpose
and most importantly preventing the set-up of a national confederation that would
represent the whole cooperative movement.

One other issue to be raised from the perspective of the national expert and the ICA
member organisation is the fact that for most types of cooperatives in the absence of
cooperative-specific tax and audit provisions, the general provisions apply, resulting
in taxing and auditing them as for-profit companies, hence disregarding their distinct
identity that differentiates them from other companies.

Based on the above, a number of cooperatives do enjoy an enabling legal framework
with cooperative-appropriate provisions (e.g. the agricultural cooperatives), supportive
measures and incentives (e.g. in the form of an appropriate cooperative tax treatment)
where this is not the case for others, resulting in an unequal treatment that is rarely
justified by the type of cooperative or sector of activity.

There was a lack of consensus between contributing parties on the provision of best
practices within the Greek cooperative legal framework, as members suggest there is
little within the framework to provide for good practices. However, in the view of the legal
expert, despite the aforementioned issues, some good practices are noted in the Greek
cooperative legal framework. Starting with the national constitution, the content of article
12.4 NC strives for a balance between the cooperative’s self-governance and their
supervision and protection by the state. Nevertheless, the fact that cooperatives are
explicitly referred to at a constitutional level not only highlights their significance, but it
also offers a basis of justification for the enactment of supportive measures for their
promotion and further development.

With regard to the particular provisions introduced in the various special cooperative
laws, it was found that L. 4384/2016 on agricultural cooperatives prescribes for a number
of cooperative-supportive provisions, such as distinguishing the profits (generated from
transactions of the cooperative with non-members) from the surpluses (generated from
the transactions of the cooperative with its members). Further, the way the surpluses
and profits are allocated result in rewarding the members’ transactions with the
cooperative, preventing speculative practices and most importantly, they render a tool
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for the implementation of the 5" cooperative principle (Education, Training and
Information) and the 7" cooperative principle (Concern for the Community).

One other good practice that aims at preventing the dissolution of a cooperative for
private gain is forbidding the remainder after liquidation to be distributed to its members,
a provision that was found in several special cooperative laws.

Also, during the post-crisis years, the legislator has introduced new types of cooperatives
to address the various issues that emerged. In particular the cooperative model was
perceived as an adequate form for the social and economic integration of refugees while
waiting for their asylum process, but also for other special groups of the population that
face difficulties in being integrated, such as immigrants, victims of sex traffic, minority
groups, long term unemployed, or single parents ( article 2.8, 14.2(a) L.4430/2016).

As Greece has been one of the European countries most affected by the issues related
to energy poverty, the Greek legislator introduced a special cooperative law on energy
communities, in order to enable the country’s transition towards a model of energy
democracy through the cooperative model and with the active participation of
municipalities, local businesses and citizens®.

Although the Greek legal framework is embedded with a number of cooperative-
supporting provisions, the emerging legal issues seem to surpass the good practices.

Therefore, in general, there is a considerable room for improvement for the current
cooperative legislation in force. The ICA member organisation took into account the
agricultural cooperative law, the urban cooperative law and the law on SCEs, when
assessing the degree of “cooperative friendliness”. To go further, according to the ICA
member organisation, the Greek cooperative legislation is cooperative friendly for
agricultural cooperatives, whereas law on urban cooperatives and on SCEs can be
considered as more cooperative unfriendly than friendly; the former due to allowing the
cooperatives’ companisation with for-profit corporations and the latter due to establishing
a type of cooperative with social enterprise features, which according to the contributing
ICA member organisation “prevents it from achieving its goal”.

The Greek legislator has been often inspired by the national cooperative laws of other
countries. For instance, the L. 2716/1999 on social cooperatives of limited liability was
influenced by the Italian law on social cooperatives and the new L. 4430/2016 on SSE
by the Spanish and French SSE legal framework3®. However, introducing a foreign legal
act into a different socio-economic reality may not be deemed successful, if the particular
conditions of the country, as well as the history and the level of development of the
cooperative movement of that country, are not properly taken into account. Nevertheless,
from the point of view of the national expert, there are several good practices stemming

35 See also footnote 8

363 . Adap, A. Kopvnhakng, K. KaBouAdkog, To Beauiko TTAQIOI0 TNG KOIVWVIKAG Kal aAANAEyyUaAG OIKovouiag
otnv EAAGSa. H gutreipia Tng dnudaoiag diaBoUAeucng Kai pia KPITIKH atroTiunan Tou vopou 4430/2016 [The
legal framework of social and solidarity economy in Greece. The experience of public consultation and a
critical approach of law 4430/2016], 1dpupa Xdivpix MtréA EAAGSag, 2018, p. 14 et seq.
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from various legal jurisdictions that may be considered as a source of inspiration for the
improvement of the Greek legal framework, these include:

-The mutual funds established by the national cooperative auditing associations under
the Italian article 11 L.59/1992. Such funds are formed: a) by a mandatory contribution
of the cooperatives/ members of the associations (3% of the annual profits) and b) by
the remainder after liquidation of cooperatives that either dissolve or are transformed into
another type of company (article 2514.1d CC). The above funds are used to support the
creation of new cooperatives or to enable the further development of small ones.
Regarding their tax treatment, it is worth highlighting that these funds are not taxed and
the cooperatives that contribute to these funds by submitting their mandatory
contributions to the national auditing association enjoy a tax-deduction (article 11.9
L.59/1992)%". Such provisions were also highlighted by the ICA member organisation as
important.

- The implementation of the 6! cooperative principle of cooperation among cooperatives
under the French and Portuguese cooperative legal framework, which allows the
establishment of unions and federations among the same or even different categories of
cooperatives, locally and nationally (article 5 L. 47-1775 of the 10" September 1947;
article 101 et. seq. Portuguese Cooperative Code)38,

- The formation of multi-purpose cooperatives under the Portuguese Cooperative Code
that enables a cooperative to undertake multi-sectorial activities (article 4.2 Portuguese
Cooperative Code).

- The provisions on the exercise of a cooperative-specific audit that verifies not only the
financial aspect but also the member promotion aspect of the cooperative by specially
trained auditors, which is found in various countries, such as ltaly, Spain, Portugal and
Germany*°.

From the perspective of the contributing ICA member organisation, the cooperative law
of the Basque Spanish region is considered as a source of inspiration for the Greek
legislation, due to the fact that it is a general and complete legal framework, which
enhances the cooperative principles. Some of its provisions that were highlighted by the
member organisation include; the low number of members required for the cooperatives’
establishment, the internal governance provisions (e.g. part renewal of the BoD
members), the proper distribution and taxation of surplus and profits, the introduction of
a cap for the cooperatives’ transactions with non-members and non-members
employees, and the formation of a Cooperative Education and Promotion Fund.

37 A. Fici, Cooperation among cooperatives in Italian and comparative law, Journal of entrepreneurial and
organisational diversity, issue 4(2), 2015, 64-97 (80 et seq.).

38 D. Hiez, France, in Fajardo, G., Fici, A. Henry, H., Hiez, D., Meira, D., Miinkner, H.H., Snaith, I., Principles
of European Cooperative Law: Principles, commentaries and national reports, 2017, p. 239, 246. D. Meira,
Portugal. In: Fajardo, G., Fici, A. Henry, H., Hiez, D., Meira, D., Minkner, H.H., Snaith, I., Principles of
European Cooperative Law: Principles, commentaries and national reports, 2017, . 502 et seq.

39 H.H Munkner, Co-operative audit. In: Fajardo, G., Fici, A. Henry, H., Hiez, D., Meira, D., Minkner, H.H.,
Snaith, I. Principles of European Cooperative Law: Principles, commentaries and national reports, 2017, p.

101 et. seq.
§ ? CCDP =l e 24
Alliance European Union



The detailed comparison between the Greek cooperative laws on the one hand and the
cooperative law of the Basque region provided by the ICA member organisation could
be of interest for the Greek cooperative legislation’s improvement.

V. Recommendations for the improvement of the
national legal framework

In order to address the ongoing fragmentation of the Greek cooperative legal framework,
a two-step process is proposed: a) the harmonisation of the special cooperative laws, b)
the enactment of a general cooperative law. Firstly, the special cooperative laws need to
be harmonised on the basis of complying with the cooperative identity, enhancing an
equal treatment for all cooperatives and preserving any preferential provisions for some
cooperative types as long as they are justified by the particularities of that cooperative
type (e.g. due to the nature of its activities or its pursued purpose or its member
composition).

In addition, the enactment of a general cooperative law is suggested as a second step
to further the improvement of the legal framework in Greece. The ICA member
organisation is also in favor of a general cooperative law. From the perspective of the
national expert, such a law would introduce a set of common provisions applicable (in
principle) to all types of cooperatives. If enacted, it may affect any future law making on
cooperatives, since the legislator would be obligated to take into account the general
provisions of cooperatives and justify the need to introduce any specialised or divergent
provisions in the preamble of the law. In any case, the cooperative law-making process
would have as its starting point the general provisions and thus the legislation shall not
expand unsystematically.

A key priority for the suggested law would be to enhance the constitutionally protected
self-governance of cooperatives, by abstaining from prescribing intrusive and highly
detailed rules and, introduce instead, general and flexible norms, leaving, thus, many
aspects to be decided in the cooperative by-laws. Mandatory provisions shall be
prescribed in the text only when deemed necessary in order to safeguard the
cooperatives’ distinctive identity. More specifically, some of the suggested provisions to
be included in the general cooperative law refer to (indicatively):

- The inclusion of the ICA definition of a cooperative in the legal text and the ICA
cooperative values and principles in its preamble,

- The formation of cooperatives under the same process, deadline and authority. The
ICA member organisation with regard to that matter suggested a decrease of the number
of founding members to 3.

- The state supervision undertaken by a supervisory authority, in which all cooperatives
shall be subjected under a unified register as well as a cooperative-specific audit by
specialised auditors. The enhancement of control mechanisms was also highlighted by
the ICA member organisation, which was also of the opinion to introduce penalties when
cooperative identity is infringed.
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- The acknowledgement of a limited number of voting rights to the members that acquire
additional shares, not based on their financial contributions, but in proportion to their
transactions with the cooperative.

- The possibility for a cooperative of a particular type to expand its activities in other
sectors upon decision of the GA and revision of its by-laws.

- A distinction between surplus and profits and an appropriate distribution of surplus (and
for specific types of cooperatives such as social cooperatives, also of profits) as well as
a disinterested distribution of remainder after liquidation, which is suggested by both the
national expert as well as the ICA member organisation. However, the contributing ICA
member organisation holds the opinion that the GA should be subject to more flexible
provisions when deciding on the distribution of the cooperatives’ surplus and profit.

- An appropriate taxation of the cooperative (especially concerning of its surplus and its
indivisible reserves) in line with its particular nature. Such an issue was also raised by
the contributing ICA member organisation.

- The formation of mutual finds based on the Italian experience (see Ill). A similar
suggestion was also made by the ICA member organisation on the formation of
Cooperative Education and Promotion funds, based on the Basque experience.

- The formation of unions of cooperatives with an economic purpose and federations with
a socio-political purpose, with members from the same or different types of cooperatives,
as well as the establishment of a PanHellenic confederation of cooperatives,
representative of the cooperative movement as a whole. Enabling the cooperation
among agricultural and urban cooperatives is also of concern for the ICA member
organisation.

- The ICA member organisation also proposed a restriction on the volume of transactions
of the cooperative with non-members, on the number of non-members employees, as
well as on the adherence of non-cooperative enterprises as members.

- An interesting point raised by the ICA member organisation was the formation of a
national council on cooperatives as a public authority in support of the cooperative
model. The national expert holds the opinion that such a body or committee, established
formally or informally, may consist of cooperators, academics and policy makers, which
could monitor- among other things- the implementation and evolution of the cooperative
legislation.

. Lo International Co-funded 2 6
Co-operative by the
Alliance European Union



V. Conclusions

To sum up, the current report incorporated the key issues raised by the ICA member
organisation. The national expert’s view worked in a complimentary way and coincided
with the contributing member organisation in a number of issues that were discussed
above, such as the distinction and proper distribution of surplus and profits for
cooperatives, their appropriate tax treatment, as well as enabling the cooperation
among different cooperative types. On the other hand, the member organisation is of
the opinion that the SCEs legal framework is cooperative non friendly. It is true that,
social cooperatives, in general as a broad phenomenon acknowledged by a number of
national legislations usually deviate from the model of traditional cooperatives that
serve explicitly a mutual purpose, but share nevertheless some of its basic traits.
Therefore, from the national expert’s point of view, they may be perceived as a
particular type of cooperatives and not as a non-cooperative.

From the perspective of the ICA member organisation as well as of the national expert,
in order for the cooperative legislation in Greece to be improved a general cooperative
law is needed. Additionally, the national expert also expressed the opinion that such a
step should be accompanied with the revision of the special cooperative laws. The final
aim of such reform from the perspective of the national expert as well as the ICA
member organisation would be to diminish the isomorphisation of cooperatives with
investor-owned firms, by prescribing for a clear profile of all cooperatives and by
sharpening their particular traits. In order for such legal reforms to obtain the desirable
results, any changes in the cooperative legal framework should generate from a
process of co-construction and democratic participation of the cooperatives and other
stakeholders during law-making, in order to enact a law with the cooperatives and for
the cooperatives. This may be facilitated by the formation of a national council of
cooperatives, as suggested by the ICA member organisation, which should - among
others- support the cooperative model and monitor the implementation of cooperative
law.
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